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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.



18

 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)



30

Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Recent Developments – Epidiolex
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Practice Pointers
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention



3

Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence



27

Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.



36

Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.



Summary of Cannabis Laws
for School Districts

California Purchasers Health
Care Coalition (CCHP)

Presented by Cynthia D. Vargas

September 28, 2019



2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention



3

Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act



6

California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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 Reasonable accommodations for medical condition?
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 Non-smoking/vaping forms of marijuana used on school
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 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited



23

Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.



29

Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients



32

Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers



34

At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe



4

Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
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 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?



21

Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers



26

Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)



30

Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful



35

Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law



7

Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so



8

Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)



17

Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors



11

Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?



14

Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.



18

 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia



13

Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.



18

 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)



17

Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)



17

Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful



35

Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention



3

Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?



14

Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program



16

Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act



6

California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)



30

Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act



6

California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors



11

Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program



16

Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
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 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:
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sale or growth of marijuana in the workplace
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 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?
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Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
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 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools
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of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
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 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions
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 AUMA does not change Ross, and is therefore current law
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849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers



34

At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law



7

Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program



16

Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
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Acceptable medical use
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 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia



13

Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
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 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law



28

Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form



12

Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act



5

Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so



8

Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it



9

Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe



4

Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program



16

Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited



23

Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act
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Acceptable medical use
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace



20

Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools



33

 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
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Acceptable medical use
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 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories



10

Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present



25

Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe



4

Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form



12

Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence



27

Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it



9

Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention



3

Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it



9

Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)



30

Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act



5

Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers



26

Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)



30

Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers



34

At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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What Continues to Be Unlawful
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Cont. What Continues to Be Unlawful?
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 Omnibus Transportation Employee Testing Act of 1991
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Determining Whether a Person is Under the
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medical use of marijuana long ago, upheld the right of employers to
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only at home, it did not affect his job performance and his drug use complied
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe



4

Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.



36

Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.



Summary of Cannabis Laws
for School Districts

California Purchasers Health
Care Coalition (CCHP)

Presented by Cynthia D. Vargas

September 28, 2019



2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools



33

 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so



8

Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace



20

Cont. Impact on Prospective and Current
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 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)



19

Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.



29

Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients



32

Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it



24

What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?



21

Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia



13

Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)



17

Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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2

Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers



26

Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence



27

Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe



4

Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”
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Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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Information in this presentation, including but not limited to PowerPoint handouts and the presenters' comments, is summary
only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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Controlled Substances Act

 Federal law

 Categorizes drugs into five distinct classifications (Schedules
I-V)

Acceptable medical use

Potential for abuse/dependency

 Quick mention of AB – suicide prevention
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Cont. Controlled Substances Act

 Cannabis classified as a Schedule I drug

 Schedule I drugs are

High potential for abuse

Have no currently accepted medical use in treatment in the U.S.

 Lack of accepted safety for use of the drug or other substance under
medical supervision

 Federal law prohibits doctors from prescribing Schedule I drugs

Doctors today may recommend, but not prescribe
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Safe and Drug-free Schools and Community
Act

 Federal law

 Aimed at preventing illegal use of alcohol, tobacco and
drugs

 Encourages school districts to foster a safe and drug-free
learning environment

 School districts receive federal funding for promoting
conduct consistent with the Act
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Cont. Safe and Drug-free Schools and
Community Act

 The California Department of Education and Federal
Department of Education could audit school districts’
compliance with the purpose of the Act
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California Compassionate Use Act (CCUA)

 State law

 Allows patients to legally possess/cultivate marijuana for
medical use pursuant to recommendation or approval by a
California licensed physician

 Exempts qualified marijuana users (medical use) from
criminal prosecution under state law
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Cont. California Compassionate Use Act
(CCUA)

 CCUA does not allow a physician to prescribe marijuana

 However, physicians can recommend marijuana and not be
punished for doing so
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Cont. California Compassionate Use Act
(CCUA)

 A school nurse or designated district personnel can assist a
student to take “medication prescribed for him or her by a
physician.” (Ed. Code,§49423(a).)

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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Adult Use of Marijuana Act (AUMA) under
Proposition 64

 State law

 Made it lawful for persons 21 and older to:

Possess, process, transport, purchase, obtain or give away to
persons 21 and older without compensation, an amount not to
exceed
 28.5 grams (a little over an ounce) or 8 grams of concentrate

Posses and cultivate cannabis plants

Smoke or ingest cannabis or cannabis products

Posses Cannabis accessories
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Why Compliance with Federal/State Laws on
Marijuana Matter

 Federal funding – noncompliance may jeopardize federal
funding programs and grants

 Liability (civil and/or criminal) – noncompliance may
unnecessarily expose the district and individuals (e.g.,
parents) to liability for unlawful use, possession, etc. of
marijuana by minors
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Impact on Student Discipline

 Disciplinary procedures and policies may be applied to
students even if they have a recommendation for medical
marijuana in any form
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Cont. Impact on Student Discipline

 48900(c) – Unlawfully possessed, used, sold, or otherwise
furnished or been under the influence of a controlled
substance…

 48900(d) – Unlawfully offered, arranged, or negotiated to sell
a controlled substance…

 48900(j)- Unlawfully possessed or unlawfully offered, arranged
or negotiated to sell drug paraphernalia
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Cont. Impact on Student Discipline

 Discipline for medical marijuana use?

 Discipline for recreational use?

 Still “illegal” whether its medical or recreational use

 Students found using marijuana beyond 1000 feet of school
grounds, day care center or youth center?
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Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 CCUA only permits physicians to recommend, but not
prescribe the use of marijuana

 Marijuana cannot be administered by school staff or self-
administered by the student or a parent or guardian at
school

 District may only provide lawful accommodations through its
programs
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Cont. Reasonable Accommodations – Section 504, IEPs,
Health Care Plans

 It remains illegal under federal law to possess or use
marijuana at school

 The District currently has no duty to accommodate the use
of marijuana, even if that use is intended to alleviate a
disability

 Every year, the District accommodates many disabled
students in a manner that allows them to be successful in
their educational program
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Case Updates – Special Education

 Student v. Rincon Valley Union Elementary School (2018)
OAH Case No. 2018050651
Granting Stay-put Order with CBD oil on the IEP

However, this is a non-binding decision on other school districts

Departure from another similar due process case where another OAH
Judge denied a stay-put motion where the IEP included access to CBD
oil on campus (Student v. Sylvan USD)
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Sylvan Union School District (OAH)

 Initially, District agreed to allow nurse to administer CBD oil to
student in IEP. District then realized it could not do so legally, and
agreed to let the parent pick up the student from school and
administer the oil 1,000 feet away from school grounds.

 Parent filed for stay-put of the student's IEP and argued that the
administration away from school disrupted the student's school
program because student was resistant to returning to school.
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 The district argued that administration of CBD oil on campus (1) violated the
CCUA because district personnel are not "primary caregivers" and marijuana
cannot be used within 1,000 feet of a school; (2) violated the Education Code
because school personnel can only administer prescribed medication and a
student cannot possess marijuana on campus and would be subject to discipline
for doing so; and (3) violated the Safe and Drug-Free Schools and Community
Act.

 OAH agreed with all of the district's arguments and denied the request for stay
put, opining that an IEP cannot require a district to engage in "unlawful criminal
activity."

Sylvan Union School District (OAH)
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Impact on Prospective and Current
Employees

 Neither CCUA nor AUMA creates a right for employees to use
or be under the influence of marijuana at work

 Employers still free to operate drug-free workplaces and
may deny:

use, consumption, possession, transfer, display, transportation,
sale or growth of marijuana in the workplace
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Cont. Impact on Prospective and Current
Employees

 Reasonable accommodations for medical condition?

 Drug screening (pre-employment or during employment)?

 Non-smoking/vaping forms of marijuana used on school
grounds?

 Possession on school grounds?
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Impact on Parents/Other Community
Members
 Parent (or other non-employee adult) uses marijuana on campus

 Edible?

 Injection?

Drops?

 Vape/Smoke?

 Parent smokes marijuana 1000 feet away from school but during
school hours or after school when all students are let out?
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What Continues to Be Unlawful

 It remains illegal to:

Possess, use, sell or provide cannabis or cannabis products in a
public place

Smoke cannabis anywhere tobacco is prohibited
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Cont. What Continues to Be Unlawful?

 Smoking or otherwise ingesting cannabis or cannabis
products while operating or riding in a motor vehicle, boat,
aircraft, or other vehicle used for transportation

 A physician cannot lawfully prescribe marijuana; therefore,
district personnel cannot lawfully assist a student in taking it
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What is Unlawful As It Relates to Schools

 It is illegal to:

Smoke cannabis within 1000 feet of a school, day care center or
youth center while children are present, except upon the grounds
of a private residence and only if not detectable by those on
school grounds

Establish marijuana businesses (e.g., dispensaries) within 600 feet
of schools and other areas where children are present
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Other Notable Federal Laws Relating to
Schools

 Omnibus Transportation Employee Testing Act of 1991

Requires drug and alcohol testing of drivers, pilots and other
“safety-sensitive” jobs that are under the jurisdiction of the
Department of Transportation

 “Safety-sensitive” jobs includes school bus drivers
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Determining Whether a Person is Under the
Influence

 No proven mechanism for detecting recent use of marijuana

 Administrators may document specific, articulable facts that
raise reasonable suspicion

 Have more than one administrator observe and record the
student/employee/parent behavior if the person is suspected
to be under the influence
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Ross v. RagingWire Telecomm., Inc. (2008)
42 Cal.4th 920

 No state law could completely legalize marijuana for medical purposes
because the drug remains illegal under federal law (21 U.S.C. §§ 812,
844(a)), even for medical users

 An employer is allowed to require pre-employment drug tests and take illegal
drug use into consideration in making employment decisions

 An employer is not required to accommodate an employee’s lawful use of
medicinal marijuana

 AUMA does not change Ross, and is therefore current law
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Coats v. Dish Network, LLC (2015) 350 P.3d
849
 The Supreme Court in Colorado, which legalized recreational and

medical use of marijuana long ago, upheld the right of employers to
prohibit its use on and off the job.

 A quadriplegic who used marijuana to ease painful spasms, was fired from his
job after he failed a drug test. The employee argued that he used marijuana
only at home, it did not affect his job performance and his drug use complied
with state laws.

 Colorado’s Supreme Court upheld his termination because marijuana was still
illegal under federal law.
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Recent Developments – SB 1127

 Introduced February 13, 2018

 Would have:

Allowed LEAs to permit parents/guardians’ administration of
medicinal cannabis to qualified patient minors under the CCUA on
school grounds (except in smokeable/vapeable forms)
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Cont. Recent Developments – SB 1127

September 28, 2018 - Governor Brown vetoed California Senate Bill 1127, stating:

 “This bill is overly broad as it applies to all students instead of limited cases
where a doctor recommends medical marijuana for a student in order to
prevent or reduce the effects of a seizure.”

 “I remain concerned about the exposure of marijuana on youth and am
dubious of its use for all ailments…I think we should pause before going much
further down this path.”



31

Recent Developments – Epidiolex

 June 2018: Epidiolex (cannabidiol) became the first
pharmaceutical drug made from cannabis that was approved
by the federal Food and Drug Administration (FDA)

 Per the FDA, Epidiolex may be used to treat seizures
associated with Lennox-Gastaut syndrome and Dravet
syndrome in childhood patients
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Practice Pointers

 Train and educate staff and students on the legalities of
marijuana both recreationally (AUMA) and medicinally
(CCUA)

 Educate parents and other community stakeholders about
marijuana as it relates to the operation of schools
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 Consider providing training via:

School publications (e.g., newsletters, bulletins, parent notices,
etc.)

District and school-specific websites

School board meetings

Back-to-school nights

Practice Pointers
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At the end of the day…

 …Marijuana is still considered ILLEGAL by the federal
government.

School districts can potentially lose federal dollars

School districts and other individuals may be exposed to civil
and/or criminal liability if actions are unlawful
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only and not legal advice. We advise you to consult with legal counsel to determine how this information may apply to your

specific facts and circumstances.
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